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constitutional restrictions. The duty of the court therefore is sim- 
ply to pronounce it a law constitutionally enacted, and to leave all 
other questions 'with regard to it where such questions properly 
belong, with the people's representatives, and the people themselves. 
If it impose unnecessary restraints on the use or transfer of pro- 
perty ; if it unwisely restrain any of their liberties, either in a re- 
stricted or more general sense ; if its policy be doubtful, or its 
precedent dangerous, it is at most but an abuse of legislative power, 
to be remedied by the people, whose rights it is supposed to invade, 
in the constitutional mode of legislative repeal. If, on the contrary 
it contain the elements of reform for an admitted social evil, and 
is, what its authors designed it to be, and its friends insist it is, an 
Act for the Suppression of Intemperance, its wisdom and expediency 
will be ultimately vindicated by the people, as its constitutionality 
has been on the present trial, in the opinion of the court. 

The motion to quash the indictment is therefore denied. 



In the Cincinnati Superior Court, Special Term, June, 1855. 

CHARLES ATWATER VS. WILLIAM F. ROELOFSON ET AL. 1 

1. A. loaned E. A. $10,000 ; the loan was made in the city of Cincinnati, and was 
received in a draft drawn by D. in Cincinnati on A. in New Haven, which was ac- 
cepted payable in New York, and there paid. 

2. To secure the payment of said loan, E. A. by her attorney executed a promissory 
note for $10,000, payable five years after date, and also ten other notes for the 
sum of five hundred dollars each, payable semi-annually, being the interest notes 
on said loan at the rate of ten per cent; all said notes were payable at the office 
of the Ohio Life Insurance and Trust Co., N. Y. 

To secure the payment of said notes, E. A. executed a mortgage to A. on cer- 
tain real estate in the city of Cincinnati. 

In suit brought in Cincinnati to collect the amount of these notes, and to fore- 
close this mortgage. 

3. Held: That the law of Ohio, (where it was lawful to contract for ten per cent, 
interest, ) governed the construction of this contract, and not the law of New York, 
where a similar contract would have been void for usury. 

1 From 2 Handy's Sup. Court, Rep. 19 ; We are indebted to the Messrs. Handy, 
for the early sheets of their volume from which this case is taken. 
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4. Where in such suit a counterclaim is filed, asking the cancellation of said notes 
and mortgage on the ground of usury ; in no case would the court grant such 
affirmative relief, unless the party should do what was equitable and just, viz : pay 
back the money he actually received. 

5. Where a power of attorney is executed, authorizing the attorney " to make loans 
and contract debts, and for such purpose use the name of the principal," and the 
attorney makes a loan, but instead of receiving money receives a draft on New 
York, this is a proper exercise of his authority. 

This action was brought to obtain a sale of land, mortgaged to 
secure a note of $500, due and unpaid. The same mortgage, pur- 
ported to secure eleven notes : a note for $10,000, payable five 
years after the 10th September, 1852, and ten notes of $500 each, 
payable semi-annually after that date, being the interest at the 
rate of 10 per cent, per annum on the $10,000. One of these in- 
terest notes, dated and executed in Cincinnati, but made payable in 
the city of New York, having become due and being unpaid, was 
made the foundation of the action. The petition set out the note 
and mortgage, and asked for a sale of the mortgaged premises. 

To the petition the defendants Roelofson and wife filed an answer 
and counterclaim, asking as relief the delivery up of the notes and 
the cancellation of the mortgage. The grounds of this prayer for 
relief, as stated in the answer and counterclaim, were : 1st, that the 
notes being made payable in New York, and the rate of interest 
being greater than that allowed by the laws of that State, the con- 
tract was void ; 2d, that the notes were executed under a power of 
attorney, which on its face only authorized the borrowing of money, 
and the contract having been made for a bill of exchange, and not 
for money, the authority had not been pursued, and there having 
been no ratification on the part of the principal, by receiving the 
money or otherwise, the notes and mortgage were not valid. 

It appeared from the statements in the pleadings, that the loan 
of the $10,000 was made in Cincinnati, and the notes and mortgage 
there executed ; that the $10,000 was received in a draft of John 
D. Jones, on Charles Atwater, New Haven, which was accepted 
payable in New York, and there actually paid. There was a state- 
ment in the answer and counterclaim, that the notes and mortgage 
were not to be valid in the event there should be a default in the 
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payment of the draft. The interest to he paid on the loan was at 
the rate of 10 per cent, per annum, which rate, under the law of 
Ohio, was legal ; the notes were made payable at the office of the 
Ohio Life Insurance and Trust Company in New York, where the 
rate of interest allowed was 7 per cent, and contracts for a higher 
rate declared void. 

The opinion of the court was delivered by 

Gholson, J. — The point was not taken on the argument of 
this case, that the counterclaim asking to be relieved from 
securities alleged to be usurious, contains no offer to pay what 
is really and justly due. It may be as claimed for the defen- 
dants, that, if the contract is to be governed by the law of New 
York, the security is invalid on the ground of usury ; but I do not 
suppose the courts of New York would on the ground of usury give 
a party relief in its nature affirmative, without he submitted to do 
what was equitable and just — and that, in this class of cases, is the 
payment of the money actually received, and legal interest. 

The case having been submitted on the question, whether the 
contract in respect of interest is to be governed by the law of Ohio 
or the law of New York, and as that question will arise when the 
pleading comes to be considered in the light of an answer or defence 
to this action, I will proceed to its consideration, notwithstanding 
the objection I have noticed. 

The law of the State of Ohio allows interest on a loan of money, 
evidenced by a note, at the rate of ten per cent, per annum. A 
person domiciled in Ohio, borrows money from one domiciled in Con- 
necticut, and makes a note in the State of Ohio, where the debt is 
contracted and the money is to be used, for the amount with interest 
at ten per cent., payable in the State of New York, in which State 
interest at a greater rate than seven per cent, is not allowed. By 
what law is this contract to be governed ? 

Looking at the question upon principle, and in view of the nature 
and character of laws regulating the rate of interest, their object 
and intent, I should not have the slightest difficulty in coming to a 
conclusion. Parties who contract for the temporary or permanent 
possession of most articles of property, are allowed to make their 
own agreement for the compensation to be paid, and in the absence 
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of any undue advantage or fraud, such agreement is sustained. The 
legislation of most countries has regulated the compensation to be 
paid for the use of money. The use or interest of money is fixed 
at a certain per cent, on its amount. The amount of this per centage 
is regulated by the supposed value or worth of the use of money. 
The country, therefore, where the possession of money is parted 
with, and where it is used, should be looked to in fixing the proper 
allowance to be paid for its use. This would be the rule in the 
absence of any special law regulating the matter, and the same 
principle should govern where there is a conflict of those laws. If 
a man should hire a horse or a carriage at some place within the 
State of Ohio, and should agree to make a proper compensation and 
pay the same at some place in the State of Kentucky, no one would 
imagine, that, in fixing that compensation, regard would be had to 
the place in Kentucky. The question would be, what had the use 
of the article been worth to the party in the place where, by con- 
tract, he had obtained its possession. 

And here an analogy between the use of any other article and 
money presents itself in another view, and the effect of legislation 
in regulating the worth of the use of money upon ordinary principles 
of law is to be seen. If there be an agreement to procure and 
deliver any article of commerce, for which an agreed price is paid, 
in a particular place, at a particular time, and this agreement is not 
complied with, the law furnishes a measure of damages, the market 
value of the article at the place and time, and interest on that 
value. In such a case the place where the delivery is to be made 
is regarded, in ascertaining what the use or possession of the pro- 
perty would have been worth to the party entitled to enjoy or re- 
ceive. In analogy to this it is entirely proper on principle, that 
where there is an agreement to pay money at a particular place, the 
law of that place should be regarded in determining the amount to 
be paid for the loss of its use from the time it should have been 
delivered, until it be actually received. Now both the worth of the 
use of money, when parties contract for such use, and the loss or 
damage involuntarily sustained by being deprived of its use, are 
usually regulated by legislation. Interest is allowed, as growing 
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out of the contract of parties, and also as damages for the detention 
of money, and the law may allow, within prescribed limits, the lat- 
ter to be liquidated by previous agreement. The same case fre- 
quently presents both questions : what is the contract rate for 
the use of money, and what is the damage rate for its deten- 
tion ? And it is obvious one of these questions may be decided 
by the lex loci, and the other by the lex fori. A like distinction 
was taken in the case of Duncan vs. Campbell, 12 Simons, 616, 635, 
where it was said : " It is quite possible for an instrument to be of 
such a nature as that, with respect to one part of it, it is to be dealt 
with according to one species of law, and, with respect to another 
part of it, according to a different species of law." 

In determining, therefore, either the proper rate of interest to be 
calculated, or the effect of usury laws, the nature of the claim, in 
respect of which interest is allowed, should be considered. It should 
be considered, whether the claim for interest arises from an express 
or implied agreement, as to the worth of the use of money to the 
borrower, or as damages to the lender for its detention. The keep- 
ing this distinction in view, will, I think, explain some of the au- 
thorities which appear to conflict. 

In the same connection, there is a matter worthy of considera- 
tion, before proceeding to an examination of the authorities. It has 
been assumed, that it is a part of the contract in this case, that a 
greater rate of interest than that allowed by the law of New York 
shall be paid, and that this appears from the provisions in the note 
that it is payable in the city of New York. In what view, and to 
what extent is that provision a part of the contract between the 
parties ? 

Undoubtedly, a covenant or contract may be made, by which the 
place of the payment of money may be limited as a condition and 
the party not be bound to pay in any other place. But is this the 
effect of introducing into a promissory note a clause that the amount 
is payable at a particular place ? Is it not the effect of such a note 
as against the maker, that the money to be paid becomes a debt due 
generally and universally, and that it will continue due, though 
there be a neglect on the part of the holder of the note to attend at 
the time and place to receive ? Is it not the only effect of such a 
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clause or provision, that the maker may show as matter of defence 
that he was in attendance to pay, hut the holder was not in readiness 
to receive, and does this defence extend any further than as a har 
to the damages for the detention of the debt. 

The effect of such a provision in a hill of exchange or promissory 
note was a matter of much discussion in England, and was finally 
settled by the House of Lords, in the case of Rowe vs. Young, 2 B. 
& B. 165, 6 Eng. Com. Law, 53. In that case it was held, that it 
was a substantial part of the contract between the parties, and un- 
less there was a compliance with its terms, by presenting the bill or 
note at the time and place specified, there could be no recovery 
against the acceptor or maker. This decision led to an act of Par- 
liament, providing that the rule so laid down should not apply 
unless the parties added the words not elsewhere or otherwise to the 
clause providing for payment at a particular place. 

In this country the rule has been for a long time, and most 
authoritatively settled in a manner contrary to the decision of the 
House of Lords, and in accordance with the views of several of the 
judges delivered in the case of Rowe vs. Young, particularly 
Abbott, C. J., and Bayly, J. (See Appendix to case of Rowe vs. 
Young, ub sup.) The settled doctrine in this country is, that such 
a provision in a bill or note in no respect limits the liability of the 
acceptor, or maker, for the debt, and can only be relied on as a 
matter of defence, by the acceptor, or maker, against any claim for 
damages for the detention of the debt, or its non-payment at the 
time stipulated. 

If such be the effect of the provision in the note making it pay- 
able at a particular place, it is difficult to understand how the laws 
of that place as to interest can be relied on to annul and destroy its 
obligation as a security for the debt. If the obligation to 
pay the debt be general and universal, and valid accord- 
ing to the laws of the place where contracted, a clause in the 
security, only affecting the question of damages for its detention 
after it becomes due, cannot, upon any proper principle, be regarded 
as a bar to a recovery. 

It is laid down as the general rule, that interest is payable agree- 
ably to the law of the place where the contract is made. Hosford 
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vs. Nichols, 1 Paige 225 ; 2 Kent Com., 460, note c. It is stated 
in a number of authorities, by expressions more or less definite and 
precise, that if the contract is to be performed in another country, 
then the interest is to be regulated by the law of that country. 
The law of the place of the contract yields to the law of the place in 
which it is to be performed. It is remarked by Chancellor Kent, 
that as to this exception to the operation of the lex loci, there are 
numerous distinctions and jarring decisions, 2 Com. 459. It is to 
be observed, that in some of the decisions it does not very clearly 
appear what is to be understood by the performance of the con- 
tract. 

There are a number of decisions, that where a debt is contracted 
in one country, and is to be repaid in another, after a default in 
payment, the damages by way of interest are calculated according 
to the law of the country in which the payment should have been 
made. "The consequences of non-payment are to be governed by 
the law of the country in which the payment was contracted to be 
made." Cooper vs. Earl of Waldegrave, 2 Beav. 284. It was 
said in that case : "The contract of the acceptor, which alone is now 
to be considered, is to pay in England : the non-payment of the 
money when the bill becomes due is a breach in England of the 
contract which was to be performed in England. Upon the breach, 
the right to damages or interest immediately accrues ; interest is 
given as compensation for the non-payment in England, and for the 
delay of payment suffered, and I think that the law of England, 
i. e. the law of the place where the default has happened, must govern 
the allowance of interest which arises out of that default." 

It is almost too evident to require any remark, after what has 
been already said, that the law which should govern the consequences 
of non-payment, the compensation for the delay of payment after a 
breach, does not necessarily apply to the original agreement of loan 
or indebtedness, to the compensation for the use of the money before 
the time of payment, before the breach of the contract. It would 
be singular, indeed, that a law, applicable only as regulating the 
consequences of non-payment, should be held to operate to render 
null and invalid the obligation securing the debt to be paid. 
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It is manifest that in the case cited, and in many others of a like 
kind, in which the same expression " where the contract is to be 
performed," is to be found, no reference is made to the contract of 
loan already executed by parting with the money and forbearing 
for the stipulated time, but to the contract for repayment and the 
consequences of the breach of that contract. 

There are cases in which a contract was made in one country for 
a loan to be received and enjoyed in another. "According to the 
case of Thompson vs. Powles, it is now the received doctrine at 
Westminster Hall, that the rate of interest on loans was to be gov- 
erned by the law of the place where the money was to be used or 
paid, to which the loan had reference, and that a contract made in 
London to pay in America, at a rate of interest exceeding the law- 
ful interest in England, was not a usurious contract, for the stipu- 
lated interest was parcel of the contract, 2 Kent Com. 460 ; 
2 Simons Rep. 194. 

From the above authorities it appears, that a contract made, for 
instance, in New York, for money to be paid and received in Ohio 
as a loan, for which interest at the rate of ten per cent, per annum 
was reserved, would be legal, and might be enforced if made in good 
faith, and not as a device to avoid the usury laws of New York, 
either in the courts of New York or Ohio. But I imagine no case 
can be found, in which it has been held, that a contract made, for 
instance in Ohio, for money to be paid and received in New York, 
for which interest at ten per cent., or any rate higher than that 
allowed by the laws of New York, was reserved, would be deemed 
valid. Such a contract would stand on the same ground in all re- 
spects as if wholly executed in New York ; for in that State in sub- 
stance the contract would have been made ; there the money would 
have passed from the possession of the lender to that of the borrower. 
I do not feel that it can be necessary for me to say anything further 
to show, that the principle on which such a contract would be held 
invalid has no application to such cases as the present. If the 
authority relied on by the counsel for the defendants, (and it is cer- 
tainly very eminent authority, Story Conf. Laws,) has reference to 
such a contract as I have stated, then it meets my full approbation. 
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But though that high authority should be construed as extending to 
the present case, I think, for the reasons already given, it cannot be 
sustained on principle, and that it is outweighed by other highly 
respectable authorities. Indeed, it might have been sufficient to 
refer to several, which being from the State of New York actually 
in point and uncontradicted, ought to be considered as conclusive 
upon the question, what is the law of New York on the subject ? In 
the case of Depau vs. Humphreys, 20 Martin La. Rep. 1, as stated 
with approbation by Chancellor Kent in his Commentaries, 2 Com. 
460, it was held, that " if the rate of interest be specified in the 
contract, and it be according to the law of the place where the con- 
tract was made, though that rate be higher than is lawful by the law of 
the place where payment was to be made, the specified rate of interest 
at the place of the contract has been allowed by the courts of justice 
in that place, for that is a part of the substance of the contract." In 
the case of Chapman vs. Robinson, 6 Paige, 627, this decision was 
considered and approved by Chancellor Walworth. To this decision 
of the Chancellor it has been objected that the question did not arise. 
This objection can scarcely apply to a subsequent case, Pratt vs. 
Adams, 1 Paige, 615. In that case the Chancellor said, referring 
to a contract of loan made as in the present case in the State of 
Ohio : "If the contract was not illegal by the laws of the country 
where it was made, and the money was loaned, the fact that the 
drafts were payable in New York, would not render them void under 
our usury laws ; except in a case where the loan of money out of 
this State was a mere device to evade the operations of the law of 
this State, and was intended as a cover for usury." 

I do not suppose that one can well err in taking the concurring 
and uncontradicted opinion of Kent and Walworth, as evidence of 
what is the law of New York. 

The second ground of relief relied on in the answer and counter- 
claim depends on the proper construction and effect of the power of 
attorney given by the defendant Emily Roelofson, then Emily 
Avery, to George Hatch. The power is general to make loans and 
contract debts, and for such purpose to use the name of the princi- 
pal. The objection taken is that the loan should have been for 
money, and that taking a draft on New York was a departure from 



558 BURR vs. BURR. 

the power. I am rather inclined to the opinion, that the general 
authority to contract debts would have authorized the purchase of a 
mere security ; but independent of that, the authority very clearly 
implies that what is usual and customary in financial transactions 
may be done. That which is equivalent to cash, or may be readily 
converted into cash, may be and is usually regarded in the contracts 
of parties, as amounting to the same thing. In the absence of any 
fraud, I feel no doubt that it was competent for the attorney, in a 
proper exercise of his power, to treat a check or draft on New York 
as money. 

On both of the grounds which have been taken, I shall sustain 
the demurrer to so much of the answer as amounts to a counterclaim 
asking affirmative relief ; and the case will stand for trial on the 
petition and answer. 

Taft, Key and Perry for plaintiff. 

Judge James for defendant. 



In the Supreme Court of Pennsylvania, — April 1856. 

REBECCA BURR, ADMINISTRATRIX, AC. VS. MARTHA BURR. 

1. An acknowledgment to take a case out of the statute of limitations must not only 
be clear, distinct and unequivocal, of the existence of a debt, but it must also be 
plainly referable to the very debt on which the action is based. 

2. The cases of Hazelbaker vs. Reeves, 2 Jones, 264, and Davis vs. Steiner, 2 Harris, 
275, commented on. 

The opinion of the court, in which the facts fully appear, was 
delivered by 

Knox, J. — This was an action of assumpsit brought by Martha 
Burr against the administratrix of her deceased son, Israel R. Burr, 
upon a promissory note, of which the following is a copy: 

"$400. "Philadelphia, May 29, 1832. 

" Three hundred and sixty-five days after date, I promise to pay 
Martha Burr, four hundred dollars, or the interest thereof yearly, 
at six per cent. 

(Signed,) ISRAEL R. BURR." 



